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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
[7CFRPart26] 

GRAIN  STANDARDS 
Formal  and  Informal  Proceedings 

Under  the  authority  contained  in  the 
U.S.  Grain  Standards  Act  (7  U.S.C.  71 
et  seq.),  notice  is  hereby  given  pursuant 
to  the  administrative  procedure  provi¬ 
sions  of  5  U.S.C.  553,  that  the  U.S.  De¬ 
partment  of  Agricultiu'e  proposes  to 
amend  5  §  26.10,  26.77,  26.89,  26.101, 
26.118,  and  26.127  of  the  regulations  im- 
der  the  Act  and  to  promulgate  Subparts 
C  and  D  prescribing  rules  of  practice 
under  7  CFR  Part  26. 

Section  9  of  the  Act  (7  U.S.C.  85)  pro¬ 
vides  that  a  licensee  shall  be  afforded  an 
opportunity  for  a  hearing  before  the 
refusal  to  renew,  or  suspension  or  revoca¬ 
tion  of  a  license,  or  after  a  license  is 
temporarily  suspended.  Section  10  of  the 
Act  (7  U.S.C.  86)  provides  that  before 
official  Inspection  is  refused  to  any  per- 
scm,  such  person  shall  be  afforded  oppor¬ 
tunity  for  a  hearing.  Sections  26.10,  26.77, 
26.89,  26.101,  26.102,  26.118,  and  26.127 
of  the  regulations  under  the  Act  provide 
that  certain  requests  for  inspection  serv¬ 
ices;  refusing  official  Inspection;  sus¬ 
pensions  or  revocations  of  a  license; 
dismissals  of  applications  for  a  renewal 
of  a  license,  or  for  the  retium  of  a  license 
which  has  been  suspended;  suspensions 
or  revocations  of  the  designation  of  an 
official  Inspection  agency;  and  filing  of 
complaints  shall  be  conducted  in  accord¬ 
ance  with  the  rules  of  practice  in  Subpart 
C  of  this  part.  The  regulations  state  that 
the  rules  of  practice  in  Subpart  C  will  be 
Issued  later.  Rules  of  practice  have  been 
and  are  currently  needed  to  implement 
these  sections  of  the  Act  and  regulations. 

Section  16  of  the  Act  (7  U.S.C.  87e) 
provides  that  proceedings  imder  section 
9  or  10  of  the  Act  shall  not,  unless  re¬ 
quested  by  the  respondent,  be  subject  to 
the  administrative  procedure  provisions 
In  sections  554,  556,  and  557  of  title  5, 
United  States  Code.  Accordingly,  two 
separate  rules  of  practice  have  been 
prepared,  one  for  informal  proceedings 
(Subpart  C)  and  one  for  formal  pro¬ 
ceedings  (Subpart  D) .  The  rules  of  prac¬ 
tice  governing  the  Informal  proceedings 
provide  for  the  final  order  to  be  issued 
by  the  Administrator,  Agricultural  Mar¬ 
keting  Service.  The  rules  of  practice  gov¬ 
erning,  the  formal  proceedings  provide 
for  an  Initial  decision  to  be  issued  by  an 
Administrative  Law  Judge  which  shall 
become  final  xmless  appealed  to  the  Sec¬ 
retary.  Reference  changes  have  been 
made  in  applicable  sections  of  the  regula¬ 
tions  to  identify  which  rules  of  practice 
are  to  govern  a  proceeding. 

1.  Section  26.10  would  be  amended  by 
adding  a  reference  to  Subpart  D  and  de¬ 
leting  the  footnote.  The  amended  section 
would  read  as  follows; 

§  26.10  When  a  request  for  inspection 
services  may  be  withdrawn  or  dis¬ 
missed. 

•  •  •  •  • 

(d)  Procedure  for  dismissal.  When  an 


official  Inspection  agency  or  field  office 
proposes  to  dismiss  a  request  for  offi¬ 
cial  inspection  service,  it  shall  inform 
the  applicant  of  the  proposed  action  and 
the  reasons  therefor  and  afford  him  an 
opportunity  to  demonstrate  or  achieve 
compliance  with  the  regulatltms  pre¬ 
scribing  conditions  for  the  availability 
of  the  service.  Thereafter  the  agency  or 
office  shall  determine  whether  the  re¬ 
quest  should  be  dismissed:  Provided, 
'ITiat  a  request  for  inspection  may  be  dis¬ 
missed  for  reasons  specified  in  section  10 
of  the  Act  only  in  accordance  with  the 
rules  of  practice  provided  in  Subpart  C 
or  Subpart  D  of  this  part:  And  provided 
further.  That  a  request  for  Inspection  for 
grain  required  to  be  inspected  imder  sec¬ 
tion  5  of  the  Act  may  be  dismissed  only 
with  the  consent  of  the  Administrator. 
When  a  request  for  inspection  service  Is 
dismissed,  notice  of  the  dismissal  shall  be 
given  in  accordance  with  §§  26.27,  26.30, 
26.37,  and  26.47  of  the  regulations  or  the 
rules  of  practice  in  Subpart  C  or  Sub¬ 
part  D  of  this  part. 

«  •  •  •  « 

2.  Section  26.77  would  be  amended  by 
adding  a  reference  to  Subpart  D  and  de¬ 
leting  the  footnote.  Hie  amended  sec¬ 
tion  would  read  as  follows: 

§  26.77  Applications  for  licensing  ac¬ 
tions. 

•  •  •  •  • 

(c)  Withdrawal  and  dismissal.  An  ap¬ 
plication  for  a  licensing  action  may  be 
withdrawn  by  an  applicant  at  any  time. 
An  application  may  be  dismissed  by  the 
Administrator  (1)  if  the  applicant  Is 
found  not  to  meet  the  requirements  of 
§  26.76;  or  (2)  the  application  is  found 
not  to  meet  the  requirements  of  this 
§  26.77 :  Provided, ThsX  an  ai>pllcatlon  for 
a  renewal  of  a  license,  or  for  the  return 
of  a  license  which  has  been  suspended, 
may  be  dismissed  only  after  the  licensee 
has  been  afforded  an  opportimlty  for  a 
hearing  in  accordance  with  the  rules  of 
practice  in  Subpart  C  or  Subpart  D  of 
this  part.  When  an  application  is  dis¬ 
missed,  the  Administrator  shall  promptly 
Inform  the  applicant  of  the  reason  for 
the  dismissal. 

•  •  •  •  • 

3.  Section  26.89  would  be  amended  by 
adding  a  reference  to  Subpart  D  and  de¬ 
leting  the  footnote.  The  amended  section 
would  read  as  follows: 

§  26.89  Corrective  actions  for  violations 

by  official  inspection  personnel. 

•  •  «  *  • 

(b)  Administrative  action.  In  addition 
to  the  action  described  in  paragraph  (a) 
of  this  section,  official  inspection  person¬ 
nel  are  subject  to  administrative  actions, 
in  accordance  with  this  paragraph,  for 
any  of  the  causes  shown  in  section  9  of 
the  Act:  (1)  Less  serious  cases  may  be 
disposed  of  by  written  cautionary  no¬ 
tices  or  letters  of  warning;  (2)  in  the 
more  serious  cases,  administrative  ac¬ 
tions  may  be  instituted  for  temporary 
suspension  of  a  license  pending  final  de¬ 
termination,  suspension  of  a  license  for  a 
prescribed  period  of  time,  or  revocation 
of  a  license,  as  provided  in  the  rules  of 
practice  in  Subpart  C  or  Subpart  D  of 


this  part.  Administrative  actions  for  au¬ 
thorized  Department  employees  may  in¬ 
clude,  but  are  not  limited  to,  changes  in 
assigned  duties  or  disciplinary  action  in 
accordance  with  law. 

4.  Section  26.101  would  be  amended  by 
adding  a  reference  to  Subpart  D  and  de¬ 
leting  the  footnote.  The  amended  section 
would  read  as  follows; 

§26.101  Cancellation,  amendment, 
transfer,  suspension,  and  revocation 
of  designatimi. 

•  •  •  •  * 

(b)  Suspension  or  revocation  for  cause. 
Proceedings  for  a  temporary  suspension, 
or  for  a  suspension  for  a  prescribed  period 
of  time,  or  for  a  revocation  of  a  designa¬ 
tion,  for  failure  to  comply  with  the  re¬ 
quirements  of  §  26.96  or  §  26.100  shall  be 
conducted  In  accordance  with  rules  of 
practice  in  Subpart  C  or  Subpart  D  of 
this  part. 

•  «  •  •  * 

5.  Section  26.102  would  be  amended  by 
deleting  the  footnote.  The  amended  sec¬ 
tion  would  read  as  follows: 

§  26.102  Filing  of  complaints. 

Agencies  or  persons  who  are  aggrieved 
by  an  application  action  under  §  26.98  or 
an  assignment  action  under  §  26.99  may 
file  a  complaint  in  accordance  with  the 
rules  of  practice  in  Subpart  C  of  this  part. 

6.  Section  26.118  would  be  amended  by 
deleting  the  footnote  and  by  providing 
separate  paragraphs  for  (1)  dismissal  of 
requests;  (2)  conditional  withholding; 
and  (3)  refusal  of  official  inspection.  The 
amended  section  would  read  as  follows: 

§  26.118  Procedure  for  dismissal  of  re¬ 
quests  or  for  withholding  or  refusal 
of  official  inspection. 

(a)  Dismissal  of  requests.  A  dismissal 
of  a  request  for  inspection  shall  be  in 
accordance  with  the  provisions  of  §  26.10 
and  the  rules  of  practice  in  Subpart  C  or 
Subpart  D  of  this  part. 

(b)  Conditional  withholding.  The  con¬ 
ditional  withholding  of  official  inspection 
for  a  correctable  cause,  such  as  failure  to 
pay  bills,  shall  be  In  accordance  with 
§  26.11.  Paragraph  (c)  of  §  26.11  pre¬ 
scribes  the  procedures  for  the  conditional 
withholding  of  inspection  services. 

(c)  Refusal  of  official  inspection.  Offi¬ 
cial  inspection  may  also  be  refused  for 
any  grain  in  accordance  wdth  section  10 
of  the  Act  and  the  rules  of  practice  in 
Subpart  C  or  Subpart  D  of  this  part.  In 
proceedings  imder  section  10  of  the  Act, 
if  it  is  determined  that  there  is  a  basis 
for  refusal  of  inspection  service  with 
respect  to  any  person,  the  order  refusing 
inspection  may  be  made  applicable  to  all 
operations  of  such  person,  or  it  may  be 
restricted  to  a  particular  location  or  to  a 
particular  type  of  inspection,  in  accord¬ 
ance  with  the  provisions  of  section  10  of 

-  the  Act. 

7.  Section  26.127  would  be  amended  by 
deleting  the  footnote.  The  amended  sec¬ 
tion  would  read  as  follows: 

§  26.127  Informal  romplainis. 

Any  person  desiring  to  complain  of  any 
alleged  violation  of  any  provision  of  the 
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Act,  or  of  any  regulation  or  instruction 
issued  pursuant  thereto,  or  of  any  al¬ 
legedly  arbitrary,  capricious,  or  unwar¬ 
ranted  action  by  official  inspection  per¬ 
sonnel,  may  file  with  the  Administrator 
an  informal  complaint  as  provided  in  the 
rules  of  practice  in  Subpart  C  of  this  part. 

8.  Subpart  C  of  this  part  would  be 
promulgated  to  read  as  follows: 

Subpart  C — Rules  of  Practice  Governing  Informal 
Proceedings 

General 

Sec. 

26.2001  Meaning  of  words. 

26.2002  Scope  and  applicability  of  this 

subpart. 

26.2003  Informal  complaints. 

26.2004  Notice  of  proposed  proceeding. 

26.2005  Amendments. 

26.2006  Answer. 

26.2006- 1  General. 

26.2006- 2  Contents. 

26.2007  Motions  and  requests. 

26.2007- 1  General. 

26.2007- 2  Motions  entertained. 

26.2007- 3  Contents. 

26.2007- 4  Answers  to  motions. 

26.2008  Consent  orders. 

26.2009  Procedure  upon  admission  of 

facts. 

26.2009- 1  General. 

26.2009- 2  Exceptions. 

20.2009- 3  Final  order. 

26.2010  Procedure  upon  failure  to  re¬ 

quest  an  oral  hearing  or  upon 
express  waiver  of  an  oral  hear¬ 
ing. 

26.2010- 1  General. 

26.2010- 2  Exceptions. 

26.2010- 3  Pinal  order. 

26.2011  Procedure  upon  request  of  an 

oral  hearing. 

26.2011- 1  Assignment  of  docket  number; 

notice  of  time  and  place  of 
hearing. 

26.2011- 2  Time  and  place  of  hearing. 

26.2011- 3  Appearances. 

26.2011- 4  FaUure  to  appear. 

26.2011- 5  Order  of  proceeding. 

26.2011- 6  Powers  of  Hearing  Officer. 

26.2011- 7  Who  may  act  In  the  absence  of 

the  Hearing  Officer. 

26.2011- 8  Evidence. 

26.2011- 9  Filing  the  transcript  of  evidence. 

26.2011- 10  Transcripts. 

26.2011- 11  Proposed  findings  of  fact,  con¬ 

clusions.  and  order. 

26.2011- 12  Hearing  Officer’s  report. 

26.2011- 13  Exceptions;  proposed  orders; 

objections. 

26.2011- 14  Final  order. 

26.2012  Piling;  number  of  copies. 

26.2013  Service;  proof  of  service. 

26.2014  Computation  of  time. 

26.2015  Extensions  of  time. 

Subpart  C — Rules  of  Practice  Governing 
Informal  Proceedings 

General 

§  26.2001  Meaning  of  words. 

(a)  Construction  of  words.  Words  used 
in  the  singular  form  in  this  Subpart  shall 
be  deemed  to  import  the  plural,  and  vice 
versa,  as  the  case  may  be. 

(b)  Definitions.  For  the  purposes  of 
§§  26.2002  through  26.2015  of  this  Sub¬ 
part,  unless  the  context  requires  other¬ 
wise,  the  following  terms  shall  be  con¬ 
strued,  respectively,  to  have  the  follow¬ 
ing  meanings: 

(1)  Act.  The  U.S.  Grain  Standards 
Act,  as  amended  August  15,  1963  (Public 


Law  90-487,  82  Stat.  761,  7  U.S.C.  71.  74- 
79,  84-87,  87a-87h) . 

(2)  Complainant.  The  party  upon 
whose  complaint  the  proceeding  is 
instituted. 

(3)  Complaint.  Any  formal  or  informal 
complaint  by  virtue  of  which  a  proceed¬ 
ing  under  the  Act  is  instituted. 

(4)  Decision  and  order.  Includes  the 
Administrator’s  findings  of  fact;  conclu¬ 
sions  with  respect  to  all  material  issues 
of  fact  and  law,  as  well  as  the  reasons  or 
basis  therefor;  and  order. 

(5)  Director.  'The  Director  of  the  Grain 
Division,  Agricultural  Marketing  Service, 
U.S.  Department  of  Agriculture,  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  is  delegated  to  act  in 
his  stead. 

(6)  Disciplinary  refusal  of  official  in¬ 
spection  service.  The  refusal  of  official 
inspection  service  (other  than  a  condi¬ 
tional  withholding)  because  of  a  viola¬ 
tion  of  the  Act  or  regulations  issued 
thereunder. 

(7)  Hearing.  'That  part  of  a  proceeding 
which  involves  the  submission  of  oral 
evidence. 

(8)  Hearing  Clerk.  The  Hearing  Clerk, 
U.S.  Department  of  Agriculture,  Wash¬ 
ington,  D.C.  20250. 

(9)  Hearing  Officer.  A  Judge  of  the 
Office  of  Administrative  Law  Judges,  or 
other  officer  or  employee  of  the  Depart¬ 
ment  of  Agriculture,  duly  assigned  to 
preside  at  a  hearing  held  pursuant  to 
§§  26.2004  through  26.2015  of  this 
subpart. 

(10)  Respondent.  The  party  proceeded 
against. 

§  26.2002  .Scope  and  applicability  of 
this  subpart. 

(a)  The  rules  of  practice  in  §§  26.2003 
through  26.2015  are  for  use  in  informal 
proceedings  (which  are  not  subject  to 
the  rules  of  practice  in  Subpart  D  of  this 
part)  for  (1)  dismissals  of  requests  for 
inspection  services;  (2)  complaints  filed 
by  agencies  or  persons  aggrieved  by  an 
application  action  under  §  26.98  of  Sub¬ 
part  A  of  this  part  and  an  assignment 
action  under  §  26.99  of  Subpart  A  of  this 
part;  (3)  suspensions  or  revocations  to 
operate  as  an  official  inspection  agency; 
and  (4)  informal  complaints  under 
§  26.127  of  Subpart  A  of  this  part. 

(b)  The  rules  of  practice  in  §§  26.2003 
through  26.2015  in  this  subpart  are  also 
for  use  in  informal  proceedings  for  (1) 
refusing  official  inspection;  (2'  suspen¬ 
sions  or  revocations  of  a  license;  and  (3) 
dismissals  of  applications  for  a  renewal 
of  a  license,  or  for  the  return  of  a  li¬ 
cense  which  has  been  suspended:  Pro¬ 
vided,  That  the  respondent  does  not  re¬ 
quest  that  such  proceeding  be  subject  to 
the  administrative  procedure  provisions 
in  sections  554,  556,  and  557  of  title  5, 
United  States  Code,  in  which  case  the 
rules  of  practice  in  Subpart  D  of  this  part 
shall  apply. 

(c)  Procedures  for  conditional  with¬ 
holding  of  inspection  service  are  pro¬ 
vided  under  §  26.11  of  Subpart  A  of  this 
part  and  therefore  are  not  included  in 
this  subpart. 


§  26.2003  Informal  complaints. 

(a)  Filing.  Any  person  desiring  to  com¬ 
plain  of  any  provision  of  the  Act,  or  of 
any  regulation  or  instruction  issued  pur¬ 
suant  thereto,  or  of  any  allegedly  arbi¬ 
trary,  capricious,  or  unwarranted  action 
by  official  inspection  personnel,  may  file 
with  the  Director  an  informal  complaint. 
Informal  complaints  may  be  the  basis 
for  informal  proceedings  specified  in 
§  26.2002. 

(b)  Form  and  contents.  An  informal 
complaint  may  be  made  by  telegraph,  by 
letter,  or  by  a  preliminary  statement  of 
facts,  setting  forth  the  essential  details 
of  the  transaction  complained  of.  So  far 
as  practicable,  every  such  informal  com¬ 
plaint  should  state  such  of  the  following 
items  as  may  be  applicable: 

(1)  The  name  and  address  of  each 
person  and  of  his  agent,  if  any,  repre¬ 
senting  him  in  the  transaction  involved; 

(2)  Place  where  alleged  violation  or 
alleged  unwarranted  action  by  official  in¬ 
spection  personnel  occurred; 

(3)  Quantity  and  quality  of  the  grain 
involved; 

(4)  Date  of  alleged  violation  or  al¬ 
leged  unwarranted  action; 

(5)  Amoimt  of  damages  claimed,  if 
any,  and  method  of  computation;  and 

(6)  Statement  of  other  material  facts, 
including  terms  of  contract.  The  infor¬ 
mal  complaint  should,  so  far  as  practi¬ 
cable,  be  accompanied  by  true  copies  of 
afi  available  papers  relating  to  the  trans¬ 
action  complained  about,  in^uding  ship¬ 
ping  documents,  letters,  telegrams,  in¬ 
voices,  manifests,  accounts  sales,  and  all 
relevant  contracts  or  agreements. 

(c)  Investigation  and  disposition.  UpKin 
receipt  of  all  the  information  and  sup¬ 
porting  evidence  submitted  by  the  person 
filing  the  informal  complaint,  the  Di¬ 
rector  shall  cause  such  investigation  to 
be  made  as,  in  his  opinion,  is  justified  by 
the  facts.  If  such  investigation  discloses 
that  no  violation  of  the  Act,  or  of  the 
regulations  or  instructions  issued  pur¬ 
suant  thereto,  or  any  unwarranted  action 
by  official  inspection  personnel  has  oc¬ 
curred,  the  matter  will  be  dropped  and 
the  person  filing  the  informal  complaint 
will  be  so  advised.  If  the  statements  in 
the  informal  complaint  and  the  investi¬ 
gation  thereunder  seem  to  warrant  such 
action  and  in  any  case,  except  one  of 
willfulness  or  one  in  which  public  health, 
interest,  or  safety  otherwise  requhes, 
prior  to  the  institution  of  a  disciplinary 
proceeding  which  may  result  in  the  sus¬ 
pension  or  revocation  of  a  license  or  des¬ 
ignation,  the  Director,  in  an  effort  to 
effect  an  amicable  or  informal  adjust¬ 
ment  of  the  matter,  shall  give  written 
notice  to  the  person  complained  against 
of  the  facts  or  conduct  concerning  which 
complaint  is  made  and  shall  afford  such 
person  an  opportunity  within  a  reason¬ 
able  time  fixed  by  the  Director  to  demon¬ 
strate  or  achieve  compliance  with  the 
applicable  requirements  of  the  Act  and 
regulations  promulgated  thereunder. 

(d)  Status  of  person  filing.  The  person 
filing  an  informal  complaint  shall  not 
be  a  party  to  any  disciplinary  proceed¬ 
ing  which  may  be  instituted  as  a  result 
of  the  informal  complaint,  and  such  per- 
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son  shall  have  no  legal  status  In  any  such 
proceeding,  except  as  he  may  be  sub- 
penaed  as  a  witness  or  his  deposition 
taken  without  expense  to  him. 

§  26.2004  NoUce  of  proposed  proceed¬ 
ing. 

The  Director  (hereinafter  sometimes 
referred  to  as  the  complainant)  shall 
transmit  to  respondent  a  written  notice 
(telegram  or  letter)  which  shall  set 
forth  briefly  the  nature  of  the  proposed 
proceeding,  Including  allegations  of  fact 
which  constitute  a  basis  for  the  proceed¬ 
ing.  The  notice  shall  offer  respondent  the 
opportimity  to  submit  a  specific  written 
statement  by  way  of  answer  and  the  right 
to  request  an  oral  hearing  at  which  evi¬ 
dence  may  be  presented  in  support  of 
respondent’s  position,  and  shall  state  the 
time  within  which  answer  by  respondent 
must  be  made,  which  shall  not  be  less 
than  20  days  after  service  of  the  notice. 

§  26.2005  Amendments. 

At  any  time  prior  to  the  close  of  the 
hearing,  the  notice  of  the  proposed  pro¬ 
ceeding  may  be  amended;  but,  in  case  of 
an  amendment  adding  new  provisions, 
the  hearing  shall,  on  the  request  of  the 
respondent,  be  adjourned  for  a  period  not 
exceeding  15  days,  in  order  to  offer  the 
respondent  opportunity  to  file  an  answer 
thereto. 

§  26.2006  Answer. 

§  26.200^1  General. 

The  respondent  shall  file  an  answer  to 
the  allegations  of  the  notice  with  the 
Director,  signed  by  the  respondent  or  his 
attorney,  within  the  period  of  time  for 
answering  set  forth  in  the  notice. 

§  26.2006—2  Contents. 

The  answer  shall  (a)  contain  a  concise 
statement  of  the  facts  which  constitute 
the  grounds  of  defense,  and  shall  spe¬ 
cifically  admit,  deny,  or  explain  each  of 
the  facts  alleged  in  the  notice  unless  the 
resp<«ident  is  without  knowledge.  In 
which  case,  the  answer  shall  so  state; 
(b)  state  that  the  respondent  admits  all 
of  the  facts  alleged  in  the  notice;  or  (c) 
state  that  the  respondent  admits  the 
Jxuisdictlonal  allegations  of  the  com¬ 
plaint  and  neither  admits  nor  denies  the 
remaining  allegations  and  consents  to 
the  Issuance  of  a  specified  order  without 
further  procedure.  The  answer  may,  in 
addition,  request  an  oral  hearing.  If  an 
oral  hearing  is  not  expressly  requested, 
the  procedure  outlined  in  §  26.2010-1 
shall  be  followed. 

§  26.2007  Motions  and  requests. 

§  26.2007—1  General. 

All  motions  and  requests  shall  be  filed 
with  the  Administrator,  except  that  if  a 
hearing  has  been  requested  by  respond¬ 
ent,  such  motions  and  requests  shall  be 
filed  with  the  Hearing  Clerk,  unless  made 
during  the  course  of  an  oral  hearing.  In 
which  case,  they  may  be  stated  orally 
and  made  a  part  of  the  transcript.  The 
Administrator  shall  rule  upon  all  mo¬ 
tions  and  requests  filed,  except  that  if  a 


heating  has  been  requested  by  respond¬ 
ent,  the  Hearing  Officer  is  authorized  to 
rule  upon  all  motions  and  requests  filed 
OT  made  prior  to  the  filing  of  his  report 
as  hereinafter  provided,  except  motions 
to  dismiss. 

§  26.2007—2  Motions  entertained. 

Any  motion  will  be  entertained  except 
a  motion  to  dismiss  on  the  pleadings. 

§  26.2007—3  Contents. 

All  written  motions  shall  state  the  par¬ 
ticular  order,  ruling,  or  action  desired 
and  the  grounds  therefor. 

§  26.2007—1  Answers  to  motions. 

Within  15  days  after  service  of  any 
written  motion,  or  within  any  longer 
period  fixed  by  the  Administrator  or 
Hearing  Officer,  the  opposing  party  shall 
file  an  answer  to  the  motion  or  shall  be 
deemed  to  have  no  objection  to  the  grant¬ 
ing  of  the  relief  asked  for  in  the  motion. 
Unless  permitted  by  the  Administrator 
or  Hearing  Officer,  the  moving  party 
shall  have  no  right  to  reply  to  the 
answer. 

§  26.2008  Consent  orders. 

At  any  time  after  the  Institution  of  a 
proceeding,  the  respondent  may  file  an 
answer  consenting  to  an  order.  Such  an 
answer  shall  contain  an  admission  of  all 
jurisdictional  facts,  an  express  waiver  of 
further  procedural  steps,  and  the  order 
consented  to  by  the  respmident.  Within 
10  days  after  service  of  such  an  answer, 
the  complainant  shall  fide  its  recom¬ 
mendation.  The  Administrator  may.  In 
his  discretion,  enter  the  order  consented 
to  by  the  respondent,  which  shall  have 
the  same  force  and  effect  as  other  orders 
issued  hereimder. 

§  26.2009  Procedure  upon  admission  of 
facts. 

§  26.2009-1  General. 

The  admission,  in  the  answer  or  by 
failure  to  file  an  answer,  of  all  the  mate¬ 
rial  allegations  of  fact  contained  in  the 
notice  shall  constitute  a  waiver  of  oral 
hearing.  Upon  such  admission  of  facts,, 
the  Administrator,  without  further  in¬ 
vestigation  or  hearing,  shall  issue  a  ten¬ 
tative  decision  and  order,  in  which  he 
shtdl  adopt  as  his  tentative  findings  of 
fact  the  material  facts  alleged  in  the 
notice.  The  tentative  decision  and  order 
shall  be  served  upon  the  respondent  and 
the  Director. 

§  26.2009-2  Exceptions. 

The  parties  shall  be  given  a  period  of 
not  less  than  10  days  in  which  to  file  with 
the  Administrator  exceptions  to  the  ten¬ 
tative  order  and  briefs  in  support 
thereof. 

§  26.2009—5  Final  order. 

Within  a  reasonable  time  after  the 
expiration  of  the  period  for  filing  excep¬ 
tions  and  briefs,  the  Administrator  shall 
issue  and  cause  to  be  served  upon  the 
parties  his  final  decision  and  order.  In¬ 
cluding  his  ruling  on  any  exceptions  re¬ 
ceived  from  the  parties. 


§  26.2010  Procedure  upon  failure  to  re¬ 
quest  an  oral  hearing  or  upon  express 
waiver  of  an  oral  hearing. 

§  26.2010—1  General. 

Failure  to  request  an  oral  hearing 
within  the  time  allowed  for  the  filing  of 
the  answer  shall  constitute  a  waiver  of 
such  hearing.  Upon  such  failure  to  re¬ 
quest  an  oral  hearing  or  upon  express 
waiver  of  such  hearing  by  respondent, 
the  parties  shall  have  a  period  of  20  days 
from  the  final  date  for  filing  the  answer 
in  which  to  file  with  the  Administrator 
sworn  statements  or  affidavits  in  sup¬ 
port  of  their  respective  positions.  Within 
a  reasonable  time  thereafter,  the  Admin¬ 
istrator  shall  issue  and  caiise  to  be  served 
upon  the  parties  a  tentative  decision  and 
order. 

§  26.2010—2  Exceptions. 

The  parties  shall  be  given  a  period  of 
20  days  in  which  to  file  with  the  Ad¬ 
ministrator  exceptions  to  the  tentative 
order  and  briefs  in  support  thereof. 

§  26.2010—3  Final  order. 

Within  a  reasonable  time  after  the 
expiration  of  the  period  for  filing  excep¬ 
tions  and  briefs,  the  Administrator  shall 
issue  and  cause  to  be  served  upon  the 
parties  his  final  decision  and  order.  In¬ 
cluding  his  ruling  on  any  exceptions  re¬ 
ceived  from  the  parties. 

§  26.2011  Procedure  upon  request  for 
an  oral  hearing. 

§  26.2011—1  Assignment  of  docket  num¬ 
ber;  notice  of  time  and  place  of 
hearing. 

If  respondent  requests  an  oral  hearing, 
a  copy  of  the  notice  and  answering  state¬ 
ment  of  respondent  shall  be  filed  with 
the  Hearing  Clerk  who  shall  assign  the 
matter  a  docket  number  and,  when  the 
time  and  place  of  hearing  have  been 
fixed  serve  respondent  with  notice 
thereof. 

§  26.2011—2  Time  and  place  of  hearing. 

The  Hearing  Officer,  after  careful  con¬ 
sideration  of  the  convenience  of  the  par¬ 
ties,  shall  set  a  time  and  place  of  hearing 
and  shall  file  with  the  Hearing  Clerk 
a  notice  stating  the  time  and  place  of 
hearing  which  shall  be  served  up>on  the 
parties.  If  any  change  in  the  time  or 
place  of  the  hearing  Is  made,  the  Hearing 
Officer  shall  file  with  the  Hearing  Clerk 
a  notice  of  such  change,  which  notice 
shall  be  served  upon  the  parties,  imless  it 
is  made  during  the  course  of  an  ond 
hearing  and  made  a  part  of  the  tran¬ 
script. 

§  26.2011—3  Appearances. 

The  parties  may  appear  in  person  or 
by  counsel  or  other  representative.  Per¬ 
sons  who  appear  as  counsel  or  in  a  repre¬ 
sentative  capacity  for  a  respondent  must 
conform  to  the  standards  of  ethical  con¬ 
duct  required  of  practitioners  before  the 
courts  of  the  United  States. 

§  26.2011—4  Failure  to  appear. 

If  any  party  to  a  proceeding,  after 
being  duly  notified,  falls  to  appear  at 
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the  hearing,  he  shall  be  deemed  to  have 
waived  the  right  to  an  oral  hearing  in 
the  proceeding.  In  the  event  that  a  party 
appears  at  the  hearing  and  no  party 
appears  for  the  opposing  side,  the  party 
who  is  present  shall  have  an  election 
whether  to  present  his  evidence,  in  whole 
or  in  part,  in  the  form  of  affidavits  or  by 
oral  testimony  before  the  Hearing  Officer. 
Failure  to  appear  at  a  hearing  shall  not 
be  deemed  to  be  a  waiver  of  the  right 
to  be  served  with  a  copy  of  the  Hearing 
Officer’s  report  and  to  file  exceptions  as 
hereinafter  provided. 

§26.2011—5  Order  of  proceeding. 

Except  as  may  be  determined  other¬ 
wise  by  the  Hearing  Officer,  the  moving 
party  shall  proceed  first  at  the  hearing. 

§  26.2011-6  Powers  of  Hearing  Officer. 

The  Hearing  Officer  shall  have  the 
power  to: 

(a)  Rule  upon  motions  and  requests: 

(b)  Set  the  time  and  place  of  hear¬ 
ing,  adjourn  the  hearing  from  time  to 
time,  and  change  the  time  and  place  of 
hearing: 

(c)  Administer  oaths  and  affirmations 
and  take  affidavits: 

(d)  Examine  witnesses: 

(e)  Admit  or  exclude  evidence: 

(f)  Hear  oral  argument  on  facts  or 
law:  and 

(g)  Do  all  acts  and  take  all  measures 
necessaiy  for  the  maintenance  of  order 
at  the  hearing  and  for  the  efficient,  fair 
and  impartial  conduct  of  the  proceeding. 

§  26.2011—7  Who  may  act  in  the  absence 
of  the  Hearing  Officer. 

In  the  case  of  the  absence  of  the  Hear¬ 
ing  Officer  or  his  inability  to  act,  the 
powers  and  duties  to  be  performed  by 
him  under  this  part  in  connection  with 
a  proceeding  assigned  to  him  may,  with¬ 
out  abatement  of  the  proceeding  unless 
otherwise  directed  by  the  Administrator, 
be  assigned  to  any  other  Hearing  Officer. 

§  26.2011—8  Evidence. 

'  (a)  General.  The  testimony  of  wit¬ 
nesses  at  a  hearing  shall  be  upon  oath 
or  affirmation  and  subject  to  cross- 
examination.  Any  witness  may,  in  the 
discretion  of  the  Hearing  Officer,  be  ex¬ 
amined  separately  and  apart  from  all 
other  witnesses  except  those  who  may  be 
parties  to  the  proceeding.  The  Hearing 
Officer  shall  admit  all  relevant  and  mate¬ 
rial  evidence,  except  evidence  which  is 
unduly  repetitious. 

(b)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  evi¬ 
dence  or  to  the  limitation  of  the  scope 
of  any  examination  or  cross-examina¬ 
tion,  he  shall  state  briefly  the  grounds 
for  such  objection,  whereupon  an  auto¬ 
matic  exception  will  follow  if  the  objec¬ 
tion  is  overruled  by  the  Hearing  Officer. 
The  transcript  shall  not  include  argu¬ 
ment  or  debate  thereon  except  as  or¬ 
dered  by  the  Hearing  Officer.  The  ruling 
of  the  Hearing  Officer  on  any  objection 
shall  be  a  part  of  the  transcript.  Only 
objections  made  before  the  Hearing  Offi¬ 
cer  may  subsequently  be  relied  upon  in 
the  proceeding. 


(c)  Records  of  the  Department.  A  true 
copy  of  every  written  entry  in  the  records 
of  the  Department,  made  by  an  officer 
or  employee  thereof  in  the  coiurse  of  his 
official  duty  and  relevant  and  material 
to  the  issues  involved  in  the  hearing,  shall 
be  admissible  as  prima  facie  evidence  of 
the  facts  stated  therein,  without  the 
production  of  such  officer  or  employee. 

(d)  Exhibits.  Except  where  the  Hear¬ 
ing  Officer  finds  that  the  furnishing  of 
copies  is  impracticable,  a  copy  of  each 
exhibit,  in  addition  to  the  original,  shall 
be  filed  with  the  Hearing  Officer,  for  the 
use  of  each  other  party  to  the  proceed¬ 
ing. 

(e)  Official  notice.  Official  notice  may 
be  taken  of  such  matters  as  are  judicially 
noticed  by  the  courts  of  the  United  States 
and  of  any  other  matter  of  technical  or 
scientific  fact  of  established  character: 
Provided,  That  the  parties  shall  be  given 
adequate  notice,  at  the  hearing  or  by 
reference  in  the  Hearing  Officer’s  report 
or  otherwise,  of  matters  so  noticed,  and 
shall  be  given  adequate  opportunity  to 
show  that  such  facts  are  erroneously 
noticed. 

(f)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  make  an  offer 
of  proof,  which  shall  be  included  in  the 
transcript.  The  offer  of  proof  shall  con¬ 
sist  of  a  brief  statement  describing  the 
evidence  to  be  offered.  If  the  evidence 
consists  of  a  biief  oral  statement  or  an 
exhibit,  it  shall  be  inserted  into  the 
transcript  in  toto.  In  such  event,  it  shall 
be  considered  a  part  of  the  transcript  if 
the  Administrator  decides  that  the  Hear¬ 
ing  Officer’s  ruling  in  excluding  the  evi¬ 
dence  was  erroneous.  The  Hearing  Officer 
shall  not  allow  the  insertion  of  such 
evidence  in  toto  if  the  taking  of  such 
evidence  will  consume  a  considerable 
length  of  time  at  the  hearing.  In  the  lat¬ 
ter  event,  if  the  Administrator  decides 
that  the  Hearing  Officer’s  ruling  in  ex¬ 
cluding  the  evidence  was  erroneous,  the 
hearing  shall  be  reopened  to  permit  the 
taking  of  such  evidence. 

§  26.201 1—9  Filing  the  transcript  of 
evidence. 

As  soon  as  practicable  after  the  close 
of  the  hearing,  the  Hearing  Officer  shall 
transmit  to  the  Hearing  Clerk  an  original 
and  two  copies  of  the  transcript  of  testi¬ 
mony  and  the  original  and  two  copies  of 
exhibits  introduced  in  evidence  at  the 
hearing.  He  shall  attach  to  the  original 
transcript  of  the  evidence  a  certificate 
stating  that  the  transcript  is  a  true 
transcript  of  the  testimony  offered  or  re¬ 
ceived  at  the  hearing,  except  in  such  par¬ 
ticulars  as  he  shall  specify,  and  that  the 
exhibits  transmitted  are  all  the  exhibits 
introduced  at  the  hearing,  with  such 
exceptions  as  he  shall  specify.  A  copy  of 
such  certificate  shall  be  attached  to  each 
of  the  copies  of  the  transcript  of  evidence. 

§  26.2011—10  Transcripts. 

Parties  to  the  'proceeding  who  desire 
a  copy  of  the  transcript  of  the  hearing 
may  place  orders  at  the  hearing  with  the 
reporter  who  will  furnish  and  deliver 
such  copies  directly  to  the  purchaser 


upon  payment  therefor  at  the  rate  per 
page  provided  by  the  contract  between 
the  reporter  and  the  Department  for 
such  reporting  service. 

§  26.2011—11  Proposed  findings  of  fact, 
conclusions,  and  order. 

Within  such  time  as  the  Hearing  Offi¬ 
cer  may  prescribe,  each  party  may  file 
with  the  Hearing  Clerk  proposed  findings 
of  fact  and  conclusions,  and  a  brief  in 
support  thereof.  A  copy  of  each  such  doc¬ 
ument  filed  by  a  party  shall  be  served 
upon  the  other  party  by  the  Hearing 
Clerk. 

§  26.2011—12  Hearing  Officer’s  report. 

The  Hearing  Officer,  wdthin  a  reason¬ 
able  time  after  the  filing  of  the  proposed 
findings  of  fact  and  conclusions,  shall 
prepare  and  shall  file  with  the  Hearing 
Clerk,  a  report  containing  his  recom¬ 
mended  findings  of  fact  and  conclusions, 
but  no  recommended  order.  A  copy  of 
such  report  shall  be  served  by  the  Hear¬ 
ing  Clerk  upon  each  of  the  parties. 

§  26.2011-1.3  Exceptions:  proposed  or¬ 
ders;  objections. 

The  complainant,  within  20  days,  and 
the  respondent  within  30  days,  after  serv¬ 
ice  of  the  Hearing  Officer’s  report,  may 
take  exception  to  any  matter  set  out  in 
such  report  and  in  such  case  shall  file  ex¬ 
ceptions  in  writing  with  the  Hearing 
Clerk,  referring  to  the  relevant  pages 
of  the  transcript,  and  suggesting  cor¬ 
rected  findings  of  fact  and  conclusions. 
Complainant  and  respondent,  within 
such  periods  of  time,  shall  file  their  pro¬ 
posed  orders,  whether  or  not  exceptions 
are  filed.  Within  the  same  periods  of 
time,  each  party  sliall  file  with  the  Hear¬ 
ing  Clerk  a  brief  statement,  in  writing, 
concerning  each  of  the  objections  taken 
to  the  action  of  the  Hearing  Officers  at 
the  hearing,  as  set  out  in  §  26.2010-8(b> , 
upon  which  the  party  wishes  to  reply, 
referring  where  relevant,  to  the  pages 
of  the  transcript.  A  party,  if  he  files 
exceptions  or  a  statement  of  objections, 
may  file  a  brief  in  support  of  his  excep¬ 
tions  or  objections. 

§26.2011—14  Final  order. 

Within  a  reasonable  time  after  the  ex¬ 
piration  of  the  period  for  filing  excep¬ 
tions,  proposed  orders,  and  objections, 
the  Administrator  shall  issue  and  cause 
to  be  served  upon  the  parties  his  final 
decision  and  order,  including  his  ruling 
on  any  exceptions  or  objections  filed  by 
the  parties. 

§  26.2012  Filing;  number  of  copies. 

Except  as  is  provided  otherwise  by  the 
rules  in  this  subpart,  all  documents  or 
papers  required  or  authorized  to  be  filed 
shall  be  filed  in  triplicate:  Provided, 
That,  where  there  are  more  than  two 
parties  to  the  proceeding,  a  sufficient 
number  of  copies  shall  be  filed  so  as  to 
provide  copies  for  service  upon  all  the 
parties  to  the  proceeding. 

§  26.2013  Service;  proof  of  service. 

Copies  of  all  documents  or  papers  re¬ 
quired  or  authorized  by  the  rules  in  this 
subpart  to  be  served  on  any  party  to  a 
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proceeding  shall  be  served  by  the  Hear¬ 
ing  Officer,  Hearing  Clerk,  Admlnlstra^ 
tor,  or  by  some  other  employee  of  the 
TJS.  Department  of  Agriculture.  Except 
as  Is  provided  otherwise  by  the  rules  In 
this  subpart,  service  shall  be  made  either 
(a)  by  delivering  a  cc^y  of  the  document 
or  paper  to  the  Individual  to  be  served  or 
to  a  member  of  the  partnership  to  be 
served  or  to  the  president,  secretary,  or 
other  executive  officer  or  any  director  of 
the  corporation,  organization,  or  associa¬ 
tion  to  be  served,  or  to  the  attorney,  or 
agent  of  record  of  such  Individual,  part¬ 
nership,  corporation,  organization,  or  as¬ 
sociation;  (b)  by  leaving  a  copy  of  the 
document  or  paper  at  the  principal  office 
or  place  of  bu^ess  of  such  individual, 
partnership,  corporation,  organization, 
or  association  or  of  his  or  its  attorney  or 
ag^t  of  record:  (c)  by  registering  or 
certifying  and  mailing  a  cc^y  of  the 
dociBnent  or  paper,  addressed  to  such 
Individual,  partnership,  corporation,  or¬ 
ganization,  or  association,  or  to  his  or  Its 
attorney  ot  agent  of  record,  by  mailing, 
by  regular  mall,  a  copy  of  the  document 
or  paper,  addressed  to  him  at  his  ad- 
dre»  of  record.  Proof  of  service  here- 
,  under  shall  be  made  by  the  affidavit  of 
the  person  who  actually  made  the  serv¬ 
ice:  Provided,  That  if  the  service  Is  made 
the  Hearing  Clerk  by  regular  mafl, 
proof  of  service  shall  be  made  by  certlfi- 
I  cation  of  the  Hearing  Clerk,  and  if  the 
!  service  be  made  by  registered  or  certi- 
I  fled  mail,  proof  of  service  shall  be  made 
j  by  the  return  post  office  receipt.  TTie  af¬ 
fidavit  or  post  office  receipt  contemplated 
'  hereby  shall  be  filed  with  the  Admlnls- 
1  trator  or  with  the  Hearing  Clerk  (after 
an  mal  hearing  has  been  requested)  and 
the  fact  of  filing  thereof  shall  be  noted 
In  the  record  of  the  proceeding. 

§  26.2014  Computation  of  time. 

Saturdays,  Sundays,  and  hcdldays  shall 
be  tnchided  In  computing  the  time  al¬ 
lowed  for  the  filing  of  any  document  or 
paper:  Provided,  That,  when  such  time 
expires  <m  a  Saturday,  Sunday,  or  legal 
hc^lday,  such  period  shall  be  extended  to 
Include  the  next  following  business  day. 

S  26.2015  Extensions  of  time. 

I  Hie  time  for  filing  any  document  or 
paper  required  or  authorized  by  the  rules 
in  tills  subpart  to  be  filed  may  be  ex¬ 
tended  by  the  Administrator  or  ^e  Hear¬ 
ing  Officer  (after  an  oral  hearing  has 
been  requested  and  before  the  Hearing 
Officer’s  report  Is  filed),  If  request  for 
such  extension  of  time  Is  made  iHlor  to 
or  on  the  final  date  allowed  for  such  fil¬ 
ing,  and  if  In  the  Judgment  of  the  Ad¬ 
ministrator  or  Hearing  Officer,  as  the 
case  may  be,  after  notice  to  and  consid¬ 
eration  of  the  views  of  the  other  party, 
when  practicable,  there  Is  good  reason 
for  the  extension. 

9.  Siffipart  D  of  this  part  would  be 
amended  to  read  as  follows: 

Subpart  D— Rulas  of  Practtca  Qovominf  Formal 
Procoodlngs 

Sec. 

36.2025  Meaning  of  words. 

36.3026  Scope  and  appllcabUlty  of  this 

>  subpart. 


Sec. 

26.2027  Docket  munber. 

26.2028  Formal  complaint. 

26.2028- 1  Filing  and  eervloe. 

26.2028- 2  Contents. 

26.2028- 3  Amendments. 

26.2029  Answer. 

26.2029- 1  FUing  and  service. 

26.2029- 2  Contents. 

26.2039-3  FaUure  to  file. 

26.2030  Consent  orders. 

26.2031  Judges. 

26.2031- 1  Assignment. 

26.2031- 2  Dlsquallflcation  of  Judge. 

26.2031- 3  Conduct. 

26.2031- 4  Powers. 

26.2031- 5  Who  may  act  in  the  absence  of 

the  Judge. 

26.2032  Prehearing  conferences. 

26.2033  Motions  and  requests. 

26.2033- 1  General. 

26.2083- 2  Motions  entertained. 

26.2083- 3  Contents. 

26.2033- 4  Answers  to  motions  and  requests. 

26.2033- 5  Certification  to  Secretary. 

26.2034  Procedure  upon  faUure  to  request 

oral  hearing  or  waivw  of  oral 
hearing. 

26.2035  Procedure  upon  admission  of 

facts. 

26.2086  Procedure  upon  request  for  an 
oral  hearing. 

26.2036- 1  Time  and  place  of  hearing. 
26.2086-2  Appearances. 

26.2036- 3  Order  of  proceeding. 

262036-4  Evidence. 

262036-5  Transcripts. 

26.2036- 6  Prc^osed  findings  of  fact,  con¬ 

clusions,  and  order. 

362036-7  Judge’s  Initial  decision. 

262037  Deporttlons. 

26.2066  Subpenas. 

26.2089  Fees  of  witnesses. 

262040  Argument  before  the  Secretary. 
262040-1  FinaUty  of  Judge’s  Initial 
decision. 

262040-2  Filing  of  appeal. 

362040-3  ’Transmittal  of  record. 

262040-4  Re^>onse  to  appeal  petitlcm. 
262040-5  Argument  bef<»e  Secretary. 
262040-6  consideration  of  appeal  by  Sec¬ 
retary  and  Issuance  of  final 
order. 

262041  Ex  parte  discussion. 

26.2042  Petitions  for  reopening  hearing; 

icx  rehearing  or  reargument  ^ 
proceeding;  or  fw  reconsidera¬ 
tions  ot  order. 

26.2042-1  Petition  requisite. 

262042-2  Procedure  for  disposition  of 
petltlosui. 

262043  FUing  documents. 

362044  Service. 

262046  Computation  of  time. 

362046  Extension  of  time. 

Subpart  D— Rules  of  Practice  Governing 
Formal  Proceedings 

S  26.2025  Meaning  of  words. 

(a)  Construction  of  words.  Words 
used  In  the  singular  form  In  this  Subpiu’t 
Shan  be  deemed  to  Import  the  plural, 
and  vice  versa,  as  the  case  may  be. 

(b)  Definitions.  For  the  purposes  of 
§§  26.2026  through  26.2046  of  this  Sub¬ 
part,  unless  the  (xmtext  requires  other¬ 
wise,  the  following  terms  shall  be  con¬ 
strued,  respectively,  to  have  the  following 
meanings: 

(1)  Act.  The  n.S.  Grain  Standards 
Act,  as  amended  August  15,  1968  (Public 
Law  90-487,  82  Stat.  761,  7  UJ3.C.  71,  74- 
79,  84-87,  87ar-87h). 

(2)  Complainant.  The  party  upon 
whose  complaint  the  proceeding  Is 
Instituted. 


(3)  Complaint.  Any  formal  or  In¬ 
formal  complaint  by  virtue  of  which  a 
proceeding  under  the  Act  Is  instituted. 

(4)  Decision  and  Order.  The  Ixiitial 
decision  of  the  Administrative  Law  Judge 

tf  not  appealed,  or  the  Secretary’s  de-  , 
cislon  on  appeal. 

(5)  Director.  The  Director  of  the 
Grain  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
or  any  officer  or  employee  of  the  Depart¬ 
ment  to  whom  authority  Is  delegate  to 
act  In  his  stead. 

(6)  Disciplinary  refusal  of  official  in¬ 
spection  service.  The  refusal  of  ofllclal 
l^pection  service  (other  than  a  condi¬ 
tional  withholding)  because  of  a  viola¬ 
tion  of  the  Act  or  regulations  issued 
thereimder. 

(7)  Hearing.  That  part  of  a  proceed¬ 
ing  which  involves  the  submission  of 
evidence. 

(8)  Hearing  Clerk.  The  Hearing  CTlerk, 
U.S.  Department  of  Agricultiire,  Wash¬ 
ington,  D.C.  20250. 

(9)  Judge.  An  Administrative  Law 
Judge  in  the  Office  of  the  Administrative 
Law  Judges,  UH.  Department  of 
Agriculture. 

(10)  Judge’s  initial  decision.  Hie 
initial  declslcm  of  the  Administrative 
Law  Judge,  Including  the  Judge’s  (1) 
findings  of  facts  and  conclusions  with 
respect  to  all  material  Issues  of  fact,  law, 
or  dlscreticxi,  as  well  as  the  reasons  or 
basis  therefor;  (11)  order;  and  (111)  rul¬ 
ing  on  findings,  conclusions,  and  orders 
submitted  by  the  parties. 

(11)  Respondent.  TTie  party  proceeded 
against. 

(12)  Secretary.  The  Secretary  of  Agri¬ 
culture  of  the  United  States,  or  any  of¬ 
ficer  or  employee  of  the  nj3.  Department 
of  Agriculture  to  whom  authority  has 
heretofore  been  delegated,  or  to  whmn 
authority  may  herectiter  be  delegated,  to 
act  In  his  stead.  Including  the  Judicial 
Officer. 

§  26.2026  Scope  and  applicability  of 
this  siibpart. 

The  rules  of  practice  In  SS  26.2026 
through  26.2046  of  this  subpart  are  for 
use  in  formal  proceedings  for  (1)  refus¬ 
ing  official  Inspectitm;  (2)  suspensions 
or  revocaticms  ot  a  license;  and  (3)  dis¬ 
missals  of  apidlcati(MQs  for  a  renewal  of 
a  Ucense,  or  for  the  return  of  a  license 
y^ch  has  been  suspended:  Provided. 
That  the  respondent  requests  that  such 
proceeding  be  subject  to  the  admlnlstrar- 
tive  procedure  provisions  In  sections  554, 
556,  and  557  of  title  5,  United  States 
Code.  If  such  a  request  Is  not  made,  the 
rules  of  practice  In  SulH^Art  C  of  this 
part  shall  apply. 

(b)  The  rules  of  practice  do  not  in¬ 
clude  procedures  for  (1)  dismissal  of  re¬ 
quests  for  Inflection  services;  (2)  con¬ 
ditional  wlthh<ddlng  of  Inspection  serv¬ 
ice  under  which  Is  provided  |  26.11  of 
Subpart  A  of  this  part;  (3)  complaints 
filed  by  agencies  or  persmis  aggrieved  by 
an  apidlcatlon  action  under  S  26.98  of 
Subpart  A  of  this  part  and  an  assignment 
action  irnder  S  26.99  of  Subpart  A  of  this 
peui;;  (4)  suspensions  or  revocations  to 
operate  as  an  offici&l  inspectiem  agency; 
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and  (S)  informal  complaints  under  S  26.- 
127  of  Subpart  A  of  this  part. 

§  26^027  Dodc.et  number. 

Each  proceeding,  immediately  fc^ow- 
ing  Its  institution,  shall  be  assigned  a 
docket  number  by  the  Hearing  Clerk,  and 
thereafter  the  proceeding  shall  be  re¬ 
ferred  to  by  such  nmnber. 

§  26.2028  Formal  complaint. 

§  26.202ft-l  Filing  and  service. 

If  the  Director  has  reason  to  believe 
that  a  proceeding  under  sections  9  or  10 
of  the  Act  or  §§  26.10,  26.77,  26.89,  and 
26.118  of  the  regulations  issued  or  pro¬ 
mulgated  thereunder,  a  complaint  may 
be  ffled  with  the  Hearing  Clerk,  a  copy 
of  which  shall  be  served  upon  each 
respondent  as  provided  in  §  26.2044. 

§  26.2028-2  Contents. 

The  complaint  shall  set  forth  briefly 
the  nature  of  the  proposed  proceeding, 
including  allegations  of  fact  which  con¬ 
stitute  a  basis  for  the  proceeding. 

§  26.2028—3  Amendments. 

At  any  time  prior  to  the  close  of  the 
hearing,  the  complaint  may  be  amended; 
but,  in  case  of  an  amendment  adding  new 
provisions,  the  hearing  shall,  on  the  re¬ 
quest  of  the  respondent,  be  adjourned 
for  a  period  not  exceeding  15  days. 

§  26.2029  Answer. 

§  26.2029—1  Filing  and  service. 

The  respondent  shall  file,  within  20 
days  after  service  of  the  complaint  upon 
the  respondent,  an  answer  to  the  allega¬ 
tions  of  the  complaint,  with  the  Hearing 
Clerk,  signed  by  the  respondent  or  his 
attorney. 

§  26.2029—2  Contents. 

The  answer  shaH: 

(a)  Contain  a  concise  statement  of  the 
facts  which  constitute  the  grounds  of 
defense,  and  shall  speclflcally  admit, 
deny,  or  explain  each  of  the  allegations 
of  the  complaint,  unless  the  resp>ondent 
is  without  knowledge,  in  which  case  the 
answer  shall  so  state; 

(b)  State  that  the  respondent  admits 
all  of  the  facts  alleged  in  the  complaint; 
or 

(c)  State  that  the  respondent  admits 
the  jurisdictional  allegations  of  the  com¬ 
plaint  and  neither  admits  nor  denies  the 
remaining  allegations  and  consents  to 
the  issuance  of  a  specifled  order  without 
further  procedure.  The  answer  may,  in 
additimi,  request  an  oral  hearing.  If  an 
oral  hearing  is  not  expressly  requested, 
the  procedure  outlined  in  §  26.2034  shall 
be  followed. 

§  26.2029—3  Failure  lo  file. 

Failure  to  file  an  answer  to,  or  plead 
specifically  to,  any  allegation  of  the  com¬ 
plaint  shall  constitute  an  admission  of 
such  allegation. 

§  26.2030  Consent  orders. 

At  any  time  after  the  institution  of  a 
proceeding,  the  respx)ndent  may  file  an 
answer  or  amended  answer  consenting 
to  an  order  as  set  forth  in  S  26.2029-2 
(c) .  Within  15  days  after  service  of  such 


an  answer,  the  complainant  shall  file  its 
reemnmendations.  If  the  complainant 
recommends  that  the  order  consented 
to  by  respondent  be  issued,  the  Judge 
may,  in  his  discretion,  enter  such  order 
which  shall  have  the  same  force  and 
effect  as  other  orders  issued  hereunder 
and  shall  be  served  upon  the  parties  in 
the  manner  provided  in  §  26.2044. 

§  26.2031  Judges. 

§  26.2031—1  Assignment. 

No  judge  shall  serve  in  any  proceed¬ 
ing  if  he:  (a)  Has  any  pecimiary  interest 
in  any  matter  or  business  involved  in 
the  proceeding;  (b)  is  related  within 
the  third  degree  by  blood  or  marriage 
to  any  party  to  the  proceeding;  or  (c) 
has  participated  in  the  Investigation  pre¬ 
ceding  the  institution  of  the  proceeding 
or  in  the  determination  that  it  should 
be  instituted  or  in  the  preparatiem  of 
the  complaint  or  in  the  development  of 
the  evidence  to  be  introduced  therein. 

§  26.2031—2  Disqualification  of  Judge. 

(a)  Any  party  may,  by  motion  made 
to  the  Judge,  request  that  the  Judge 
disqualify  himself  and  withdraw  from 
the  proceeding.  The  Judge  may  then 
either  rule  upon  or  certify  the  motion 
to  the  Secretary,  but  not  both. 

(b)  A  Judge  shall  withdraw  from  any 
proceeding  in  which  he  deems  himself 
disqualified  for  any  reason. 

§26.2031—3  Conduct. 

The  Judge  shall  conduct  the  proceed¬ 
ing  in  a  fair  and  impartial  manner,  and 
except  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as  au¬ 
thorized  by  law,  he  shall  not  consult  any 
IJerson  or  party  on  any  fact  in  issue  un¬ 
less  uix>n  notice  and  opportunity  for 
all  parties  to  participate. 

§  26.2031—4  Powers. 

Subject  to  review  by  the  Secretary  as 
provided  elsewhere  in  this  part,  the 
Judge,  in  any  proceeding  assigned  to 
him,  shall  have  power  to: 

(a)  Rule  upon  motions  and  requests; 

(b)  Set  the  time  and  place  of  hearing, 
adjourn  the  hearing  from  time  to  time, 
and  change  the  time  and  place  of  hear¬ 
ing; 

(c)  Administer  oaths  and  affirmations 
and  take  affidavits; 

(d)  Issue  subpenas  requiring  the  at¬ 
tendance  and  testimony  of  witnesses  and 
the  production  of  books,  contracts,  pa¬ 
pers,  and  other  documentary  evidence; 

(e)  Summon  and  examine  witnesses 
and  receive  evidence; 

(f )  Take  or  order  the  taking  of  deposi¬ 
tions; 

(g)  Admit  or  exclude  evidence; 

(h)  Hear  oral  argiunent  on  facts  or 
law;  and 

(i)  Do  all  acts  and  take  all  measures 
necessary  for  the  maintenance  of  order 
at  the  hearing  and  for  the  efficient,  fair, 
and  impartial  conduct  of  the  proceed¬ 
ing. 

§  26.2031—5  Who  may  act  in  the  absence 
of  the  Judge. 

In  case  of  the  absence  of  the  Judge  -or 
his  inability  to  act,  the  powers  and  du¬ 


ties  to  be  performed  by  him  under  this 
part  in  connection  with  a  proceeding 
assigned  to  him  may,  without  abate¬ 
ment  of  the  proceeding  unless  otherwise 
directed  by  the  Secretary,  be  assigned  to 
any  other  Judge. 

§  26.2032  Prehearing  conferences. 

In  any  proceeding  in  which  it  appears 
that  such  procedme  will  expedite  the 
proceeding,  the  Judge  may  request  the 
parties  or  their  counsel  to  appear  at  a 
conference  before  him  to  consider:  (a) 
the  simplification  of  issues;  (b)  the  ne¬ 
cessity  or  desirability  of  amendments  to 
pleadings;  (c)  the  possibility  of  obtain¬ 
ing  stipulations  of  fact  and  of  documents 
which  will  avoid  unnecessary  proof;  (d) 
the  limitation  of  the  number  of  experts 
or  other  witnesses;  and  (e)  such  mat¬ 
ters  as  may  expeffite  and  aid  in  the 
disposition  of  the  proceeding.  No  tran¬ 
script  of  such  conference  shall  be  made, 
but  the  Judge  shall  prepare  and  file 
for  the  record  a  written  summary  of  the 
action  taken  at  the  conference,  which 
shall  incorporate  any  written  stipula¬ 
tions  or  agreements  made  by  the  parties 
at  the  conference  or  as  a  result  of  the 
conference.  If  the  drciunstances  are  such 
that  a  conference  is  Impracticable,  the 
Judge  may  request  the  parties  to  cor¬ 
respond  with  him  for  the  purpose  of 
accomplishing  any  of  the  objects  set 
forth  in  this  section.  The  Judge  shall 
forward  copies  of  letters  and  documents 
to  the  parties  as  the  circumstances  re¬ 
quire.  Correspondence  in  such  negotia¬ 
tions  shall  not  be  a  part  of  the  record, 
but  the  Judge  shall  submit  a  written 
summary  for  the  record  if  any  action  is 
taken. 

§  26.2033  Motions  and  requests. 

§  26.2033—1  General. 

All  motions  and  requests  shall  be  filed 
with  the  Hearing  Clerk,  itnless  made  dur¬ 
ing  the  course  of  an  oral  hearing,  in 
which  case  they  may  be  stated  orally 
and  made  a  part  of  the  transcript.  The 
Judge  is  authorized  to  rule  upon  all  mo¬ 
tions  and  requests  filed  or  made  prior  to 
the  filing  of  his  Initial  Decision  with  the 
Hearing  Cleik  as  hereinafter  provided. 
The  Secretary  will  rule  upon  all  motions 
and  requests  filed  after  that  time. 

§  26.2033—2  Motions  entertained. 

Any  motion  will  be  entertained,  except 
a  motion  to  dismiss  the  complaint  on 
the  pleadings.  All  motions  and  requests 
concerning  the  sufficiency  of  the  com¬ 
plaint  must  be  made  within  the  time 
allowed  for  filing  an  answer. 

§  26.2033—3  Contents. 

All  written  ipotions  and  requests  shall 
state  the  particular  order,  ruhng,  or  ac¬ 
tion  desired  and  the  groimds  therefor. 

§  26.2033—4  Ansv'ers  to  motions  and 
requests. 

Within  15  days  after  service  of  any 
written  motion  or  request,  or  within  any 
longer  period  fixed  by  the  Secretary  or 
Judge,  the  opposing  party  shall  file  an 
answer  to  the  motion  or  request  or  shall 
be  deemed  to  have  no  objection  to  the 
granting  of  the  relief  asked  for  in  the 
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motion  or  request.  Unless  permitted  by 
the  Secretary  or  Judge,  the  moving  party 
shall  have  no  right  to  reply  to  the  answer. 

§  26.2033—5  Certification  to  Secretary. 

The  submission  or  certification  of  any 
motion,  request,  objection  or  other  ques¬ 
tion  to  the  Secret^  prior  to  the  time 
when  the  Judge’s  Initial  Decision  is  filed 
with  the  Hearing  Clei^  shall  be  in  the 
discretion  of  the  Judge,  except  as  pro¬ 
vided  in  this  section.  The  Judge  may 
either  rule  upon  or  certify  the  motion, 
request,  objection,  or  other  question,  but 
not  both. 

§  26.2034  Procedure  upon  failure  to  re¬ 
quest  oral  hearing  or  waiver  of  oral 
hearing. 

Failure  to  request  an  oral  hearing 
within  the  time  allowed  for  the  filing  of 
the  answer  shall  constitute  a  waiver  of 
such  hearing.  Except  as  provided  In 
§  26.2035,  upon  such  failure  to  request  an 
oral  hearty,  or  upon  express  waiver  of 
such  hearing,  by  the  parties,  the  parties 
shall  have  a  period  of  20  days  from  the 
final  date  for  filing  the  answer  in  which 
to  file  sworn  statements  or  affidavits  in 
support  of  their  respective  positions. 
Within  a  reasonable  time  thereafter,  the 
Judge  shall  Issue  his  Initial  Decision, 
which  shall  be  served  upon  the  parties  in 
the  manner  provided  In  S  26.2044;  Pro¬ 
vided.  however.  That  if  such  sworn  state¬ 
ments  or  affidavits  raise  any  material 
issue  of  fact,  the  Judge  may  afford  the 
parties  an  opportunity  to  submit  sworn 
statements  or  affidavits  in  reply  or  sup¬ 
plemental  thereto  or  he  may  set  the 
matter  down  for  an  oral  hearing  with 
respect  to  such  material  issues  of  fact. 
In  the  event  the  matter  is  set  down  for 
oral  hearing,  the  rules  in  §  26.2036  shall 
be  applicable.  The  Initial  Decision  of  the 
Judge  shall  beccmie  final  without  further 
piroceedlng  unless  there  is  an  appoal  to 
the  Secretary  by  a  i>arty  to  the  proceed¬ 
ing  pursuant  to  9  26.2040. 

§  26.2035  Procedure  upon  admission  of 
facts. 

Failiu^  to  file  an  answer  shall  consti¬ 
tute  an  admission  of  all  the  material 
allegations  of  fact  contained  in  the  com¬ 
plaint.  The  admission,  in  the  answer  or 
by  failure  to  file  an  answer,  of  all  the 
material  allegations  of  fact  contained  in 
the  complaint,  shall  constitute  a  waiver 
oral  hearing.  Upon  such  admission  of 
facts  the  Judge,  without  further  proce¬ 
dure  or  hearing,  shall  issue  his  Initial 
Decision,  in  which  he  shall  adept  as  his 
proptosed  findings  of  fact  the  material 
facts  alleged  in  the  cexnplalnt.  The 
Judge’s  Initial  Decision  shall  be  served 
vpon  the  parties  in  the  manner  provided 
in  9  26.2044.  The  Initial  Decision  of  the 
Judge  shall  becexne  final  without  further 
proceeding  unless  there  is  an  appeal  to 
the  Secretary  by  a  party  to  the  proceed¬ 
ing  piu^uant  to  9  26.2040. 

§  26.2036  Procedure  upon  request  for 
an  oral  hearing. 

§  26.2036—1  Time  and  place  of  hearing. 

If  and  when  the  proceeding  has 
reached  the  ipint  where  an  oral  hearing 


is  to  be  held,  the  Judge,  giving  careful 
consideration  to  the  convenience  of  the 
parties,  shall  set  a  time  and  place  of 
hearing  and  shall  file  with  the  Hearing 
Clerk  a  notice  stating  the  time  and  place 
of  hearing.  If  any  change  in  the  time  or 
place  of  the  hearing  is  made,  the  Judge 
shall  file  with  the  Hearing  Clerk  a  no¬ 
tice  of  such  change,  which  notice  shall 
be  served  upon  the  parties,  imless  it  is 
made  dining  the  course  of  an  oral  hear¬ 
ing  and  made  a  part  of  the  transcript. 

§  26.2036—2  Appearances. 

(a)  Representation.  The  parties  may 
appear  in  person  or  by  counsel  or  other 
representative.  Parties  who  appear  In 
p>erson  and  p)ersons  who  app)ear  as  coun¬ 
sel  or  in  a  representative  capacity  must 
conform  to  the  standards  of  ethical  con¬ 
duct  required  of  practitioners  before  the 
courts  of  the  United  States.  Whenever 
the  Secretary  finds,  after  notice  and  oi>- 
portunity  for  hearing,  that  a  p)erson,  who 
Is  acting  or  has  acted  as  counsel  or  rep¬ 
resentative  for  another  person  in  any 
proceeding  before  the  Secretary,  is  unfit 
to  act  as  such  representative  or  counsel, 
he  will  order  that  such  p)erson  be  pre¬ 
cluded  from  acting  as  counsel  or  repre¬ 
sentative  in  any  proceeding  under  the 
Act.  The  procedure  in  such  case  wUl 
be  governed  by  the  applicable  provisions 
of  this  subpart. 

(b)  Failure  to  appear.  If  any  party  to 
the  proceeding,  after  being  duly  notified, 
fails  to  app)ear  at  the  hearing,  he  shall 
be  deemed  to  have  waived  the  right  to  an 
oral  hearing  in  the  proceeding.  In  the 
event  that  a  party  app>ears  at  the  hear¬ 
ing  and  no  pwirty  appears  for  the  oppos¬ 
ing  side,  the  p)ajty  who  is  present  shall 
have  an  election  whether  to  present  his 
evidence,  in  whole  or  in  part,  in  the  form 
of  affidavits  or  by  oral  testimony  before 
the  Judge.  Failure  to  app>ear  at  a  hear¬ 
ing  shall  not  be  deemed  to  be  a  waiver 
of  the  right  to  be  served  with  a  copy  of 
the  Judge’s  Initial  Decision  and  to  file 
exceptions  and  make  oral  argument  be¬ 
fore  the  Secretary  with  respject  thereto, 
in  the  manner  provided  in  9  9  26.2036-8 
and  26.2040. 

§  26.2036-3  Order  of  proceeding. 

Except  as  may  be  determined  other¬ 
wise  by  the  Judge,  the  complainant  shall 
proceM  first  at  the  hearing. 

§  26.2036—4  Evidence. 

(a)  General.  The  testimony  of  wit¬ 
nesses  at  the  hearing  shall  be  up>on  oath 
or  affirmation  and  subject  to  cross-exam¬ 
ination.  Any  witness  may,  in  the  discre¬ 
tion  of  the  Judge,  be  examined  separately 
and  apart  from  all  other  witnesses  except 
those  who  may  be  parties  to  the  proceed¬ 
ing.  The  Judge  shall  admit  all  relevant 
and  material  evidence,  except  evidence 
which  is  unduly  repjetitious. 

(b)  Objections.  If  a  party  objects  to 
the  admission  or  rejection  of  any  .evi¬ 
dence  or  the  limitation  of  the  scoi>e  of 
any  examination  or  cross-examination, 
he  shall  briefly  state  the  grounds  for 
such  objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  Judge.  Only  objections 


made  before  the  Judge  may  be  subse¬ 
quently  relied  upx>n  in  the  proceeding. 

(c)  Depositions.  The  depjosition  of  any 
witness  shall  be  admitted  in  the  manner 
provided  in  and  subject  to  the  provisions 
of  9  26.2037. 

(d)  Records  of  the  Department.  A  true 
copy  of  every  written  entry  in  the  records 
of  the  Department  made  by  an  officer 
or  employee  thereof  in  the  course  of  his 
official  duty  and  relevant  to  material  to 
the  issues  involved  in  the  hearing,  shall 
be  admissible  as  prima  facie  evidence 
of  the  facts  stated  therein,  without  the 
production  of  such  officer  or  employee. 

(e)  Exhibits.  Except  where  the  Judge 
finds  that  the  furnishing  of  copies  Is  im¬ 
practicable,  copies  of  each  exhibit,  in 
addition  to  the  original,  shall  be  filed 
with  the  Judge  for  the  use  of  the  other 
parties  to  the  proceeding.  A  true  copy 
of  an  exhibit  may,  in  the  discretion  of 
the  Judge,  be  substituted  for  the  original. 

(f)  Official  notice.  Official  notice  may 
be  taken  of  the  official  publications  of  the 
Department  and  other  Federal  agencies, 
of  such  matters  as  are  judicially  noticed 
in  the  courts  of  the  United  States,  and 
of  any  other  matter  of  technical  or  sci¬ 
entific  fact  of  established  character:  Pro¬ 
vided,  however.  That  the  parties  shall 
be  given  adequate  notice,  at  the  hearing 
or  by  reference  in  the  Judge’s  Initial 
Decision  or  otherwise,  of  matters  so  no¬ 
ticed,  and  shall  be  given  adequate  oppor¬ 
tunity  to  show  that  such  facts  are  erro¬ 
neously  noticed. 

(g)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  such  evidence  may  m^e  an  offer 
of  proof,  which  shall  be  included  in  the 
transcript.  ITie  offer  of  proof  for  ex¬ 
cluded  oral  testimony  shall  consist  of  a 
brief  statement  describing  the  nature  of 
the  evidence  excluded.  If  the  evidence 
consists  of  an  exhibit,  it  shall  be  inserted 
in  the  record  in  toto.  In  the  event  the 
Secretary  decides  that  the  Judge’s  ruling 
in  excluding  Uie  evidence  was  erroneous 
and  prejudicial,  the  hearing  shall  be  re¬ 
opened  to  permit  the  taking  of  such 
evidwice. 

§  26.2036—5  Transcripis. 

(a)  Filing  and  certification.  Oral  hear¬ 
ings  shall  be  stenographlcally  reported 
and  transcribed.  As  soon  as  practicable 
after  the  close  of  the  hearing,  the  Judge 
shall  cause  to  be  transmitted  to  the  Hear¬ 
ing  Clerk  an  original  and  two  copies  of 
the  transcript  of  testimony  and  the  orig¬ 
inal  and  copies  of  exhibits  introduced  or 
offered  in  evidence  at  the  hearing.  He 
shall  attach  to  the  original  transcript  of 
the  evidence  a  certification  stating  that 
the  transcript  is  a  true  transcript  of  the 
testimony  offered  or  received  at  the  hear¬ 
ing,  except  in  such  particulars  as  he  shall 
specify,  and  that  the  exhibits  transmitted 
are  all  the  exhibits  offered  or  introduced 
at  the  hearing,  with  such  exceptions  as 
he  shall  specify.  A  copy  of  such  certificate 
shall  be  attached  to  each  of  the  copies 
of  the  transcript  of  evidence. 

(b)  Ordering  copies.  Parties  to  the  pro¬ 
ceeding  or  other  persons  who  desire  a 
copy  of  the  transcript  of  the  hearing  may 
place  orders  at  the  close  of  the  hearing 
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with  the  reporter  who  will  furnish  and 
deliver  such  copies  directly  to  the  pur¬ 
chaser  upon  payment  therefor  at  the  rate 
per  page  provided  by  Uie  contract  be¬ 
tween  the  reporter  and  the  piuxhaser. 

§  26.2036-6  Proposed  findings  of  fact, 
conclusions,  and  order. 

Within  such  time  as  the  Judge  may 
prescribe,  each  party  may  file  with  the 
Hearing  Cleit:  proposed  findings  of  fact, 
conclusions,  and  order,  based  solely  on 
the  record,  and  a  brief  In  support  there¬ 
of.  A  cc^y  of  each  such  document  filed  by 
a  party  shall  be  served  upon  the  other 
party  or  parties  In  the  manner  provided 
In  §  26.2044. 

§  26.2036-7  Jadge*8  Initial  Decision. 

The  Judge,  within  a  reasonable  time 
after  the  termination  of  the  period  al¬ 
lowed  to  the  parties  for  the  filing  of  pro¬ 
posed  findings  of  fact,  conclusions,  and 
order,  and  briefs  in  support  thereof,  shall 
prepare  on  the  basis  of  the  record  and 
shall  file  with  the  Hearing  Clerk  his  Ini¬ 
tial  Decision,  a  copy  of  which  shall  be 
served  upon  each  of  the  parties  In  the 
manner  provided  in  S  26.2044.  The  Initial 
Decision  of  the  Judge  shall  become  final 
without  further  proceedings  unless  there 
is  an  appeal  to  the  Secretary  by  a  party 
to  the  proceeding  pursuant  to  §  26.2040. 

§  26.2037  Depositions. 

(a)  Application  for  taking  deposition. 
Upon  the  application  of  a  party  to  the 
proceeding,  the  Judge  may.  at  any  time 
after  the  filing  of  the  complaint,  order 
the  taking  of  testimony  by  deposition. 
The  application  shall  be  In  writing  and 
shall  filed  with  the  Hearing  deilr  and 
shall  set  forth:  (1)  The  name  and  ad¬ 
dress  of  the  proposed  deponent;  (2)  the 
name  and  address  of  the  person  (referred 
to  In  this  section  as  the  “ofScer”)  quali¬ 
fied  under  the  niles  In  this  part  to  take 
depositions,  before  whom  the  proposed 
examination  Is  to  be  made;  (3)  the  pro¬ 
posed  time  and  place  of  the  examination, 
which  should  be  at  least  15  days  after 
the  date  of  the  mailing  of  the  applica¬ 
tion;  and  (4)  the  reasons  why  such  depo¬ 
sition  should  be  taken. 

(b)  Judges  order  for  taking  deposition. 
If  the  Judge  Is  satined  that  go^  cause 
for  taking  the  deposition  Is  present,  he 
may  order  Its  taking.  The  order  shall  be 
filed  with  the  Hearing  Clerk  and  shall  be 
served  upon  the  parties  and  shall  state: 
(1)  The  time  and  place  of  examination 
(which  shall  not  be  less  than  15  days 
after  the  filing  of  the  order);  (2)  the 
name  of  the  officer  before  whom  the  ex¬ 
amination  is  to  be  made;  and  (3)  the 
name  of  the  deponent.  The  officer  and  the 
time  and  place  need  not  be  the  same  as 
those  suggested  in  the  £q;>plicatlon. 

(c)  Qualifications  of  officer.  The  depo¬ 
sition  shall  be  made  before  the  Judge,  or 
before  an  officer  authorized  by  the  law  of 
the  United  States  or  by  the  law  of  the 
place  of  the  examination  to  administer 
oaths,  or  before  an  officer  auUiorized  by 
the  Secretary  to  administer  oaths.  No 
deposition  shall  be  made  before  an  officer 
who  Is  a  relative  (within  the  third  degree 
by  blood  or  marriage) ,  employee,  attor¬ 


ney,  or  coimsel  of  any  party  or  who  is  a 
r^ative  (within  the  third  degree  by  blood 
or  marriage)  or  employee  of  any  attorney 
or  counsel  for  any  party  or  who  Is  fi¬ 
nancially  Interested  In  the  result  of  the 
proceeding:  Provided,  however.  That  an 
officer  who  is  an  employee  of  the  Depart¬ 
ment  and  Is  not  a  relative  of  tny  such 
party,  attorney,  or  coimsel  may  take  dep¬ 
ositions  In  any  proceeding  under  the  Act. 

(d)  Procedure  on  examination.  (1) 
The  deponent  shall  be  examined  under 
oath  or  affirmation  and  shall  be  subject 
to  cross-examination.  The  testimony  of 
the  deponent  shall  be  recorded  by  the 
officer  or  by  some  person  imder  his  direc¬ 
tion  and  In  his  presence.  In  lieu  of  oral 
cross-examination,  parties  may  transmit 
written  cross-interrogatories  to  the 
officer  prior  to  the  examination,  and  the 
officer  shall  pnHxnmd  such  cross- 
interrogatories  to  the  deponent. 

(2)  The  applicant  must  arrange  for 
the  examination  of  the  witness  either  by 
oral  examination  or  by  written  interrog¬ 
atories.  If  it  Is  found  by  the  Judge,  upon 
the  ph)test  of  a  party  to  the  proceeding, 
that  such  party  has  his  residence  and  his 
place  of  business  more  than  100  miles 
from  the  place  6  the  examination  and 
that  It  would  constitute  an  undue  hard¬ 
ship  upon  such  party  to  be  represented 
at  the  examination,  the  applicant  will  be 
required  to  conduct  the  examination  by 
means  of  interrogatories.  When  the  ex¬ 
amination  Is  conducted  by  mecms  of  In¬ 
terrogatories,  copies  of  the  interroga¬ 
tories  Shan  be  served  upon  the  other 
parties  to  the  proceeding  at  least  5  days 
prior  to  the  date  set  for  the  examination, 
and  the  other  parties  shaU  be  afforded 
an  owjortunlty  to  file  with  the  officer 
cross-interrogatories  at  any  time  prior  to 
the  time  of  the  examination. 

(e)  Signature  by  witness.  The  tran¬ 
script  of  the  deposition  shaU  be  read  to 
or  by  the  deponent,  unless  such  reading 
Is  waived  by  the  parties  and  the  deponent. 
Any  changes  which  the  deponent  wishes 
to  make  shaU  be  entered  upon  the  deposi¬ 
tion  by  the  officer,  with  the  statement  of 
the  reasons  given  by  the  deponent  for 
such  changes.  The  depositloQ  .shall  be 
signed  by  the  deponent,  unless  the  par¬ 
ties  by  sth>ulation  waive  such  signing,  or 
unless  the  deponent  is  ill  or  cannot  be 
found  or  refuses  to  sign.  If  the  deponent 
does  not  sign,  the  officer  shall  sign  and 
shall  state  on  the  record  the  reason  why 
the  deponent  did  not  sign.  In  such  case 
the  deposition  shall  be  as  valid  as  though 
signed  by  the  dep>onent,  unless  the  Judge 
finds  that  the  reason  given  by  the  de¬ 
ponent  for  his  refusal  to  sign  requires 
rejection  of  the  deposition  in  whole  or 
in  part. 

(f)  Certification  by  officer.  The  officer 
shall  certify  on  the  deposition  that  the 
deponent  was  duly  sworn  by  him  and  that 
the  deposition  Is  a  true  record  of  the  de¬ 
ponent’s  testimony.  He  shall  then  secure¬ 
ly  seal  the  deposition,  t<^ether  with  two 
copies  thereof,  in  an  envelope  and  mail 
the  same  by  registered  or  certified  mail  to 
the  Hearing  Clerk. 

(g)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accord  with  the  pro¬ 
visions  of  this  section,  or  in  accord  with 


the  provisions  of  the  Rules  of  Civil  Pro¬ 
cedure  of  the  Courts  of  the  United  States, 
may  be  used  in  a  proceeding  under  the 
Act  if  the  Judge  finds  that  the  evidence 
is  otherwise  admissible  and  (1)  that  the 
witness  is  dead;  or  (2)  that  the  witness 
is  at  a  greater  distance  than  100  miles 
from  the  place  of  hearing,  unless  it  ap¬ 
pears  that  the  absence  of  the  witness  was 
procured  by  the  party  offering  the  depo¬ 
sition;  or  (3)  that  the  witness  Is  unable 
to  attend  or  testify  because  of  age,  sick¬ 
ness,  infirmity,  or  imprisonment;  or  (4) 
that  the  party  offering  the  deposition  has 
endeavored  but  has  been  unable  to  pro¬ 
cure  the  attendance  of  the  witness  by 
subpena;  or  (5)  in  any  event,  upon  appli¬ 
cation  and  notice  that  such  exceptional 
circumstances  exist  as  to  make  It  desir¬ 
able,  in  the  Interests  of  justice  and  with 
due  regard  to  the  Importance  of  present¬ 
ing  the  testimony  orally  before  the  Judge, 
to  allow  the  deposition  to  be  used.  If  any 
part  of  a  deposition  Is  put  in  evidence  by 
a  party,  or  any  other  party  may  require 
the  production  of  the  remainder,  or  any 
other  portion,  of  the  deposition. 

§  26.2038  Subpenas. 

(a)  Issuance  of  subpenas.  The  attend¬ 
ance  of  witnesses  and  the  production  of 
documentary  evidence  from  any  place  in 
the  United  States  on  behalf  of  any  party 
to  the  proceeding  may.  by  subpena,  be 
required  at  any  designated  place  of  hear¬ 
ing.  Subpenas  may  be  Issued  by  the 
Secretary  or  by  the  Judge,  upon  a  rea¬ 
sonable  showing  by  the  applicant  of  the 
grounds,  necessity,  and  reasonable  scope 
thereof. 

(b)  Application  for  subpena  duces  te¬ 
cum.  Subpenas  for  the  production  of  doc¬ 
umentary  evidence,  unless  issued  by  the 
Judge  upon  his  own  motion,  shall  be  Is¬ 
sued  only  upon  a  verified  written  {plica¬ 
tion.  Such  application  shall  specify,  us 
exactly  as  possblle,  the  documents  de¬ 
sired  and  shsdl  show  their  competency, 
relevancy,  imd  materiality  and  the  neces¬ 
sity  for  their  production. 

(c)  Service  of  subpencu.  Subpenas 
may  be  served  (1)  by  a  U.S.  miu^shal  or 
his  deputy,  (2)  by  any  other  person  who 
is  not  less  than  18  years  of  age,  or  (3) 
by  registering  or  certifying  and  mailing 
a  copy  of  the  subpena  addressed  to  the 
person  to  be  served  at  his  or  Its  last 
known  residence  or  prlnclp{il  pl{u:e  of 
business.  Proof  of  service  may  be  m{ule 
by  the  return  of  service  mi  the  subpena 
by  the  U.S.  mfuishal  or  his  deputy;  or, 
if  served  by  an  Individual  other  th{m  a 
UH.  marsh{il  or  his  deputy,  by  {m  affi¬ 
davit  of  such  person  steihig  that  he  per¬ 
sonally  served  a  copy  of  the  subpena 
upon  the  perscm  n£uned  therein;  or  if 
the  service  was  by  registered  or  certified 
m{iil,  by  an  affidavit  made  by  the  person 
mailing  the  subpena  that  It  w{is  mailed 
as  provided  herein  and  by  the  signed  re¬ 
turn  post  office  receipt:  Provided,  how¬ 
ever,  That  where  the  subpena  is  issued 
on  behalf  of  the  Secretary,  the  return 
receipt  without  an  affidavit  of  mailing 
shall  be  sufficient  proof  of  service.  In 
making  personal  service,  the  person 
making  service  shall  leave  a  copy  of  the 
subpena  with  the  person  subpenaed;  the 
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original,  bearing  or  accompanied  by  the 
required  proof  of  service,  shall  be  re¬ 
turned  to  the  official  who  issued  the 
same. 

§  26.2039  Fees  of  witnesses. 

Witnesses  summoned  before  the  Judge 
or  the  Secretary  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  Unit^  States,  and 
witnesses  whose  depositicms  are  taken, 
and  the  persons  taking  the  same,  shall 
be  entitled  to  the  same  fees  as  are  paid 
for  like  services  in  the  courts  of  the 
United  States.  Pees  shall  be  paid  by  the 
party  at  whose  instance  the  witness  ap¬ 
pears  or  the  deposition  is  taken. 

§  26.2040  Appeal  to  Secretary. 

§  26.2040—1  Finality  of  Judge's  initial 
decision. 

The  Initial  Decision  of  the  Judge  shall 
become  final  without  further  proceeding 
35  days  after  the  date  of  service  thereof 
unless  there  is  an  appeal  to  the  Secre¬ 
tary  by  a  party  to  the  proceeding  pur¬ 
suant  to  this  section;  Provided,  however. 
That  no  decision  shall  be  final  for  the 
purpose  of  judicial  review  except  a  final 
decision  issued  by  the  Secretary  pursuant 
to  an  appeal  by  a  party  to  the  proceeding. 

§  26.2040—2  Filing  of  appeal. 

Any  party  who  disagrees  with  a 
Judge’s  decision,  or  any  part  thereof, 
may  appeal  the  decision  to  the  Secretary 
by  transmitting  an  appeal  petition  to  the 
Hearing  Clerk  within  30  days  after  serv¬ 
ice  of  the  decision  upon  said  party.  Each 
issue  set  forth  in  the  appeal,  and  the 
arguments  thereon,  shall  be  separately 
numbered:  shall  be  plainly  stated;  and 
shall  contain  detail^  citations  of  the 
record,  statutes,  regulations,  and  au¬ 
thorities  being  relied  on  in  support 
thereof.  The  appeal  petitions  shall  be 
served  upon  the  other  party  to  the  pro¬ 
ceeding  by  the  Hearing  Clerk. 

§  26.2040—3  Transmittal  of  record. 

Whenever  an  app>eal  of  an  Initial 
Decision  is  filed  and  a  response  thereto 
has  been  filed  or  the  time  for  filing  a  re¬ 
sponse  has  expired,  the  Hearing  Clerk 
shall  transmit  to  the  Secretary .  the 
record  of  the  proceeding.  Such  shall  in¬ 
clude;  the  pleadings;  any  motions  and 
requests  fil^,  and  rulings  thereon;  the 
transcript  of  the  testimony  taken  at  the 
hearing,  together  with  the  exhibits  filed 
therein;  any  statements  filed  if  an  oral 
hearing  was  waived;  any  documents  or 
papers  filed  in  wmnection  with  prehear¬ 
ing  conferences;  such  proposed  findings 
of  fact,  conclusions,  and  orders,  and 
briefs  in  sui^rt  thereof,  as  may  have 
been  filed  in  connection  with  the  hear¬ 
ings;  the  Judge’s  Initial  Decision;  and 
the  appeal  petition,  briefs  in  support 
thereof  and  responses  thereto  as  may 
have  been  filed  in  the  proceeding. 

§  26.2040—4  Response  to  appeal  pe¬ 
tition. 

Within  20  days  after  the  service  of  an 
app^  brought  by  a  party  to  the  pro¬ 
ceeding,  any  other  party  may  file  with 
the  Hearing  Clerk  a  response  in  support 
of  or  an  opposition  to  such  appeal. 


§  26.2040—5  Argument  before  Secretary. 

(a)  Oral  argument.  A  party  bringing 
an  appeal  may  request,  within  the  re¬ 
quired  time  period  for  filing  such  appeal, 
an  opportunity  for  oral  argtiment  before 
the  Secretary.  Failure  to  make  such  re¬ 
quest  in  writing,  within  the  prescribed 
time  period,  shaU  be  deemed  a  waiver 
of  oral  argmnent.  The  Secretary,  in  his 
discretion,  may  grant,  refuse  or  limit  any 
request  for  oral  argument  on  appeal. 

(b)  Briefs.  'The  Secretary  may  allow 
or  refuse  to  allow  briefs  to  be  filed,  either 
in  lieu  of  or  addition  to  oral  argument. 

(c)  Scope  of  argument.  Argument  to 
be  heard  on  appeal,  whether  oral  or  in  a 
written  brief,  shall  be  limited  to  the 
issues  raised  by  the  appeal,  except  that  if 
the  Secretary  determines  that  additional 
issues  should  be  argued,  the  parties  shall 
be  given  reasonable  notice  of  such  deter¬ 
mination,  so  as  to  permit  preparation  of 
adequate  arguments  on  all  the  issues  to 
be  argued. 

§  26.2040—6  Conoideralion  of  appeal  by 
Secretary  and  issuanre  of  final  order. 

As  soon  as  practicable  after  the  re¬ 
ceipt  of  the  record  from  the  Hearing 
Clerk,  or,  hi  the  case  oral  argument  was 
heard,  as  soon  as  practicable  thereafter, 
the  Secretary,  upon  the  basis  of  and  after 
due  consideration  of  the  record,  shall  rule 
on  the  appeal.  If  the  Secretary  decides 
that  no  change  or  modification  of  the 
Judge’s  decision  is  warranted,  he  may 
adopt  the  Judge’s  decision  as  the  final 
order  of  the  Secretary,  preserving  the 
right  of  the  party  bringing  the  appeal  to 
seek  judicial  review  of  such  decision  in 
the  proper  form.  A  final  order  issued  by 
the  Secretary  shall  be  filed  with  the 
Hearing  Clerk,  who  shall  serve  it  forth¬ 
with  upon  the  parties. 

§  26.2041  Ex  parte  discussion. 

At  no  stage  of  the  proceeding  between 
its  institution  and  the  issuance  of  the 
order  shall  the  Secretary  discuss  ex  parte 
the  merits  of  the  proceeding  with  any 
person  who  is  connected  with  the  pro¬ 
ceeding  in  an  advocative  or  in  an  in¬ 
vestigative  capacity,  or  with  any  repre¬ 
sentative  of  such  person;  Provided, 
however.  That  the  Secretary  may  discuss 
the  merits  of  the  case  with  such  a  person 
if  all  parties  to  the  proceeding,  or  their 
representatives,  have  been  given  an  op¬ 
portunity  to  be  present.  Any  memoran¬ 
dum  or  other  commimication  addressed 
to  the  Secretary,  during  the  pendency  of 
the  proceeding  and  relating  to  the  merits 
thereof,  by  or  on  behalf  of  any  party, 
shall  be  regarded  as  argument  made  in 
the  proceeding  and  shall  be  filed  with 
the  Hearing  Clerk.  A  copy  thereof  shall  be 
served  upon  the  other  party  or  parties 
in  the  manner  provided  in  S  26.2044,  and 
opportunity  will  be  given  the  other  party 
or  parties  to  file  a  reply  thereto. 

§  26.2042  Petitions  for  reopening  hear¬ 
ing;  for  rehearing  or  reargumrat  of 
proceeding;  or  for  reconsideration 
of  order. 

§  26.2042—1  Petition  requisite. 

(a)  Filing:  Service.  An  application  for 
reopening  the  hearing  to  take  further 


evidence,  or  for  rehearing  or  reargument 
of  the  proceeding,  or  for  reconsideration 
of  the  order,  must  be  made  by  petition  to 
th?  Secretary  filed  with  the  Hearing 
Clerk.  A  copy  thereof  shall  be  served 
upon  the  other  party  or  parties  in  the 
manner  provided  in  §  26.2044.  Every  such 
petition  must  state  specifically  the 
grounds  relied  upon. 

(b)  Petition  to  reopen  hearing.  A  peti¬ 
tion  to  reopen  a  hearing  to  take  further 
evidence  may  be  filed  at  any  time  prior 
to  the  issuance  of  the  final  order.  Every 
such  petition  shall  state  briefly  the  na¬ 
ture  and  purpose  of  the  evidence  to  be 
adduced,  shall  show  that  such  evidence 
is  not  merely  cumulative,  and  shall  set 
forth  a  good  reason  why  such  evidence 
was  not  adduced  at  the  hearing. 

(c)  Petition  to  rehear  or  reargue  pro¬ 
ceeding,  or  to  reconsider  order.  A  peti¬ 
tion  to  rehear  or  reargue  the  proceeding 
or  to  reconsider  the  order  shall  be  filed 
within  15  days  after  the  date  of  the 
service  of  the  order.  Every  such  peti¬ 
tion  must  state  specifically  the  matters 
claimed  to  have  b^n  erroneously  decided 
and  alleged  errors  must  be  briefly  stated. 

§  26.2042—2  Procedure  for  diHpo^ition 
of  petition!*. 

Within  20  days  following  the  service 
of  any  petition  provided  for  in  this 
§  26.2042,  the  other  party  or  parties  to  the 
proceeding  shall  file  with  the  Hearing 
Clerk  an  answer  thereto.  As  soon  as  prac¬ 
ticable  thereafter,  the  Secretary  shall 
announce  his  decision  whether  to  grant 
or  to  deny  the  petition.  Unless  the  Sec¬ 
retary  shall  determine  otherwise,  opera¬ 
tion  of  the  order  shall  not  be  stay^  pend¬ 
ing  the  decision  to  grant  or  to  deny  the 
petition.  In  the  event  that  any  such  peti¬ 
tion  is  granted  by  the  Secretary,  the 
applicable  rules  of  practice,  as  set  out 
elsewhere  herein,  shall  be  followed.  A 
person  filing  a  petition  under  this  section 
shall  be  regarded  as  the  moving  party  or 
complainant,  although  he  shall  be  re¬ 
ferred  to  as  the  complainant  or  respond¬ 
ent,  depending  upon  his  designation  in 
the  original  proceeding. 

§  26.2043  Filing  documents. 

All  documents  or  papers  required  or 
authorized  to  be  filed,  except  as  provided 
otherwise  in  the  rules  in  this  part,  shall 
be  filed  with  the  Hearing  Clerk  in  tripli¬ 
cate;  Provided,  however.  That,  where 
there  are  more  than  two  parties  to  the 
proceeding,  a  sufficient  number  of  copies 
shall  be  filed  so  as  to  provide  copies  for 
service  upon  all  parties  to  the  proceeding. 

§  26.2044  Service. 

Cc«)ies  of  all  dociunents  or  papers,  re¬ 
quired  or  authorized  by  the  rules  in  this 
part  to  be  served  on  any  party  to  a  pro¬ 
ceeding,  shall  be  served  by  the  Judge, 
Hearing  Clerk,  or  some  other  employee 
of  the  United  States.  Except  as  is  pro¬ 
vided  otherwise  by  the  rules  in  this  part, 
service  shall  be  made  either;  (a)  By  de¬ 
livering  a  copy  of  the  document  or  paper 
to  the  individual  to  be  served,  or  to  a 
member  of  the  partnership  to  be  served, 
or  to  the  president,  secretary,  or  other 
executive  officer  or  any  director  of  the 
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coi*poration,  organization,  or  association 
to  be  served,  or  to  the  attorney  or  agent 
of  record  of  such  individual,  partnership, 
corporation,  organization,  or  association; 
(b)  by  leaving  a  copy  of  the  document 
or  paper  at  the  principal  ofiBce  or  place 
of  business  of  such  individual,  partner¬ 
ship,  corporation,  organization,  or  as¬ 
sociation,  or  of  his  or  its  attorney  or 
agent  of  record;  or  (c)  by  registering  or 
certifying  and  mailing  a  copy  of  the 
document  or  paper,  addressed  to  such 
individual,  partnership,  corporation,  or¬ 
ganization,  or  association,  or  to  his  or  its 
attorney  or  agent  of  record,  at  his  or  its 
last  known  principal  office  or  place  of 
business.  Proof  of  service  hereunder  shall 
be  made  by  the  affidavit  of  the  person 
who  actually  made  the  service:  Provided, 
however.  That  if  the  service  is  made  by 
registered  or  certified  mall,  proof  of  serv¬ 
ice  shall  be  made  by  the  retium  post  office 
receipt.  The  affidavit  or  post  office  receipt 
contemplated  hereby  shall  be  filed  with 
the  Hearing  Clerk  and  the  fact  of  filing 


PROPOSED 'RULES 

thereof  shall  be  noted  in  the  record  of 
the  proceeding. 

§  26.2045  Computation  of  time. 

Saturdays,  Sundays,  and  holidays  shall 
be  included  in  computing  the  time  al¬ 
lowed  for  the  filing  of  any  document  or 
paper:  Provided,  however.  That  when 
such  time  expires  on  a  Saturday,  Sunday, 
or  a  legal  holiday  (Federal  or  State), 
such  period  shall  be  extended  to  include 
the  next  following  business  day. 

§  26.2046  Extension  of  time. 

The  time  for  the  filing  of  any  docu¬ 
ment  or  paper  required  or  authorized 
under  the  rules  in  this  part  to  be  filed 
may  be  extended  by  the  Judge  (before 
the  Judge’s  Initial  Decision  is  filed),  or 
by  the  Secretary  (after  the  Judge's  Ini¬ 
tial  Decision  is  filed) ,  if  request  for  such 
extension  of  time  is  made  prior  to  or  on 
the  final  date  allowed  for  such  filing,  and 
if  in  the  judgment  of  the  Judge  or  the 
Secretary,  as  the  case  may  be,  after  notice 
to  and  consideration  of  the  views  of  the 
other  party,  when  practicable,  there  is 
good  reason  for  the  extension. 
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Opportunity  is  hereby  afforded  all  in¬ 
terested  parties  to  submit  written  data, 
views,  or  arguments,  with  respect  to  the 
proposals  to  the  Hearing  Clerk,  U.S.  De¬ 
partment  of  Agriculture,  Washington, 
D.C.  20250.  All  written  submissions 
should  be  in  duplicate  and  should  be  re¬ 
ceived  by  the  Hearing  Clerk  on  or  before 
March  18,  1974.  All  submissions  made 
puisuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the  of¬ 
fice  of  the  Hearing  Clerk  during  regular 
business  hours  (7  CFR  1.27(b) ). 

Consideration  will  be  given  to  the  writ¬ 
ten  data,  views,  or  arguments  received  by 
the  Hearing  Clerk  and  to  other  informa¬ 
tion  available  to  the  U.S.  Department  of 
Agriculture  before  final  determination 
is  made  with  respect  to  these  proposals. 

Done  in  Washington,  D.C.  on  Janu¬ 
ary  28,  1974. 

E.  L.  Peterson, 
Administrator, 
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